
Nothing is Cer_an 
but 	Tax Liens 
anc the Judg -ront 
Crec itor 
By James C. Eschen 

Aclient had an award from the Department of 
abor Standards Enforcement for unpaid wages 

to enforce. He wanted fast action—the employer was 
liquidating and had posted the company's equipment 
on eBay. Fortunately, a sheriff's levy or two would 
go a long way to paying him what he was due. 

But the Secretary of State's websitel showed bad 
news. Like many employers not paying their 
employees, this one was not paying other bills, either. 
Specifically, it had outstanding tax liens to the 
Internal Revenue Service and the Franchise Tax 
Board. Any money that my client got from a sheriff's 
levy, and any fee I received, could well end up in 
Uncle Sam's pocket. We closed the file—at least for 
the time being. 

THE TAX LIEN'S CREATION AND BREADTH 

When a taxpayer fails to pay "any tax" after demand, 
the Internal Revenue Code (title 26, United States 
Code rI.R.C."1) creates a lien for any unpaid 
amounts, including not just the taxes but penalties, 
interests, and costs of collection. 2  The term "any 
tax" is broad, including more than just income taxes 
owed by the taxpayer. For example, the lien 
commonly arises from unpaid payroll taxes. 3  

The lien's purpose is to "insure prompt and certain 
collection of taxes due the United States from tax 
delinquents:4  Generally, the lien does not arise 
automatically when a taxpayer fails to pay but only 
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upon the "assessment" of unpaid taxes. 5  "Assessment 
of tax as defined consists of no more than the 
ascertainment of the amount due and the formal 
entry of that amount on the books of the secretary." 6  
The lien exists until the tax is paid or liability for it 
"becomes unenforceable by reason of lapse of 
time"—generally ten years from the date of 
assessment. 7  

Once the IRS assesses a taxpayer's delinquency, the 
lien extends to "all property and rights to property, 
whether real or personal, belonging to such person." 8  
This language "reveals on its face that Congress 
meant to reach every interest in property that a 
taxpayer might have." 9  Although federal law 
determines priority, state law defines the rights the 
taxpayer has in the property. 1° For example, the lien 
attaches to an escrow for a sale of a California liquor 
license because the license is property under state 
law. 11  The IRS enforces the lien by bringing a 
foreclosure action or by levying on the property. 12  

THE TAX LIEN'S PRIORITY 

Once a tax lien arises, federal law governs the priority 
of competing liens. 13  Even without recording, the 
tax lien is effective upon assessment against all 
persons. 14  In the absence of a statutory exception, it 
takes priority over any other claim to property. 15  
Even workers who have not received their wages 
must defer to an IRS lien. 16  
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Internal Revenue Code section 6323 sets forth the 
exceptions to that priority. 17  Section 6323(a) 
provides exceptions based on priority of recording, 
but the exceptions in subdivisions (b) and (c) apply 
regardless of recording. For example, subdivision (b) 
(4) creates an exception for personal property sold at 
a casual sale; yard-sale enthusiasts need not fear 
trouble with the IRS should their counterparties' 
property be subject to a tax lien. 

Under section 6323(a), the lien is not valid "against a 
purchaser, holder of a security interest, mechanic's 
lienor, or judgment lien creditor" until the IRS files 
notice of it. The notice is filed in the office within a 
state or county as directed by state law. 18  Under 
California law, Federal tax liens are recorded in the 
same way as state tax liens. 19  Tax liens on real property, 
like any instrument affecting real property, are 
recorded with the county recorder. 20  Tax liens on 
personal property, like UCC financing statements, are 
filed with the Secretary of State. 21  California's 
Government Code sets forth strict requirements for 
the filings' contents, 22  but those requirements do not 
apply to federal liens. 23  Instead, federal law determines 
whether a filing gives adequate notice of an IRS lien. 24  

FINDING TAX LIENS 

Anyone enforcing a civil obligation therefore should 
take the time early to make sure there are no tax 
liens. No one wants to end up with a worthless 
judgment or, worse, to take the trouble to levy on 
the defendant's property only to have the IRS come 
after the client. 25  Unfortunately, searching for a pre-
existing tax lien may require more than just typing 
the defendant's name into the Secretary of State's or 
county recorder's websites. 26  

A tax-lien filing need not state the taxpayer's exact or 
true name.27  The Internal Revenue Code requires only 
that a lien on real property be filed so that a "reasonable 
inspection" of the index of deeds will disclose it. 28  The 
courts seem to apply the same "reasonable inspection" 
test to liens on personal property. 29  Thus a filing 
identifying the taxpayer as "Hudgins Masonry, Inc." 
perfected the lien against an individual, Michael Steven 
Hudgins, and filings under "Davis's Restaurant" and 
"Daviss [sic] Restaurant" were effective against the 
Davis Family Restaurant." 

In measuring a search's reasonableness, the Ninth 
Circuit Bankruptcy Appellate Panel has applied the 
standard of an ordinary prudent person, not of a 
professional title searcher. 31  It held that what is 
reasonable can vary from place to place, depending 
on the search facilities maintained in the office where 
the tax lien is filed. 32  In particular, it held that a 
reasonable inspection in Clark County, Nevada, 
required only a search by the taxpayer's exact name. 33  

Counsel looking for tax liens, however, should not rely 
on the BAP's ruling by searching only by the debtor's 
exact name. What one court held is reasonable in Clark 
County may not be reasonable elsewhere using other 
search mechanisms. 34  In addition, BAP decisions have 
limited precedential effect; they may not bind even the 
bankruptcy courts themselves. 38  Finally, reasonableness 
may require counsel to search under any name by which 
the judgment debtor has done business with the client, 
even if not the debtor's true natne. 36  

STATUTORY PRIORITY FOR ATTORNEY'S LIENS 

Although both subdivisions (a) and (b) appear to 
have exceptions of interest to counsel for judgment 
creditors trying to collect in the face of a tax lien, 
only subdivision (a) actually does. Section 6323(a) 
provides that "[t]he lien imposed by section 6321 
shall not be valid as against any purchaser, holder of 
a security interest, mechanic's lienor, or judgment 
lien creditor until notice thereof which meets the 
requirements of subsection (f) has been filed by the 
Secretary." (Emphasis added.) Hence, the judgment 
lien creditor—and its counsel—will have priority 
over an unrecorded tax lien. 

Section 6323(b)(8) may also let counsel representing 
judgment creditors baselessly get their hopes up. 
Subdivision (b)(8) exempts attorney's liens upon 
judgments or settlements, even after notice of the 
lien has been filed. 37  "[T]tle attorney who helped to 
generate the funds has priority in order to procure a 
judgment that benefits the taxpayer which ultimately 
benefits the government through the creation of 
additional assets." 38  An attorney's lien falls within 
the exception if (1) a fund was created out of a 
judgment or settlement of a claim; (2) local law 
would recognize the existence of a lien; and (3) the 
amount of the lien reflects the extent to which their 
efforts reasonably contributed to the award. 39  
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But, according to the few courts that have addressed 
the issue, the attorney-lien exception benefits only 
attorneys representing delinquent taxpayers, not those 
enforcing claims against them." This result seems to 
flow from the language of section 6323 (b)(8), which 
requires a "judgment that benefits the taxpayer," not 
one that benefits the taxpayer's creditor. The statute 
gives the taxpayer's attorney the incentive to generate 
a judgment that benefits the taxpayer and thus the 
government by creating an asset from which 
delinquent taxes can be paid. 4  Evidently, the attorney 
for a creditor who compels the liquidation of the 
delinquent taxpayer's assets gets no credit for creating 
a fund from which the government can collect. 

STATE TAX LIENS 

California also imposes liens for unpaid taxes, including 
state income taxes. 42  Government Code section 7150 
et seq. creates the procedure for the perfection and 
enforcement of all California state tax liens. Like federal 
law, state law exempts several types of property interests 
from the liens, including judgment liens filed with the 
Secretary of State or recorded before the filing or 
recording of the tax lien." 

California's liens differ from federal liens in two 
ways, one favorable and one unfavorable to the 
taxpayer's other creditors. The favorable difference is 
the treatment of money, whether in cash or in the 
bank. The state tax lien is not valid against creditors 
acquiring an interest in or receiving the taxpayer's 
money." Nor does it extend to funds levied from the 
taxpayer's bank account. 45  However, this exception 
does not apply if the judgment creditor and the 
taxpayer have colluded to defraud the state. 46  

The unfavorable difference is the lien's duration. A 
state lien, like the federal lien, is initially enforceable 
for ten years. 47  But filing or recording it makes it 
enforceable for ten years after filing or recording." 
Like a judgment, the lien may then be renewed for 
another ten years by re-filing or re-recording before 
its expiration. 49  The tax is conclusively presumed 
paid, and the lien extinguished, after thirty years. 5 ° 

THE JUDGMENT CREDITOR'S OPTIONS 

A judgment against someone against whom there are 
tax liens is not necessarily worthless. The judgment-lien 

holder may pay the tax liability owed, either voluntarily 
or involuntarily, and become subrogated to the IRS's 
or the State's rights against the taxpayer. 51  The 
judgment creditor may also wait until the lien expires, 
up to ten years for the (generally larger) federal lien and 
up to thirty years for the (generally smaller) state lien. 
However, a patient judgment creditor must take care to 
renew its judgment with the court and the liens with 
the county recorder and the Secretary of State. 52  

CONCLUSION 

If you represent a creditor, you should search early 
and often—and in many places and under many 
variations of the debtor's name—for tax liens to 
ensure that the creditor and you are not wasting 
time and money. And, if there is no tax lien, you 
should try to get a judgment, and then judgment 
liens, as soon as possible to have priority over 
subsequent tax liens (and other creditors). A tax lien 
does not erase all of the creditor's hope, but it 
certainly must be considered when deciding how to 
proceed. 
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